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A.  Title Review Contingency

The burden of examining title to determine whether defects exist is on the buyer, unless the contract of sale provides otherwise. Heckrotte v. Riddle, 224 Md. 591, 1 68 A.2d 879 (1961).  The title clause is one of the most important provisions in a contract for the purchase of real property. Its importance follows from the simple but often overlooked fact that technically, what is being bought and sold is not land, improvements, fixtures and appurtenances themselves, but the title to a specified estate in those items. The title clause establishes the quality of such title to be conveyed from the buyer to the seller pursuant to the contract. If seller conveys a title having the prescribed quality, the seller will be deemed to have satisfied their principal obligation under the contract. If seller does not or can not, seller will be in default.

The mere fact that a buyer discovers a defect in title not already disclosed does not necessarily mean that the seller has breached the contract of sale. Unless and until the seller can not deliver the title that they contracted to convey on the date of settlement, the seller will not be in default. Clark v. Kirsner, 196 Md. 52, 74 A.2d 830 (1950). It is difficult to find reported cases in which a court finds that sufficient reasonable doubt existed as to the seller's title to excuse the buyer from settlement. It seems that the reason for such a paucity a case law is due to one of the basic tenets of the common law — the free alienability of property. Thus, in deciding whether "title" is good, our courts do so in accordance with the following standard:

"A marketable title is a title free from encumbrances and any reasonable doubt as to its validity. No specific rule can be laid down as to what doubts will be sufficient to make a title unmarketable. The general rule is that the buyer is entitled to a deed which will enable him to hold the land in peace and, if he wishes to sell it, to be reasonably certain that no flaw will appear to disturb its market value. However, a title, in order to be marketable, need not be free from every conceivable technical criticism. It is not every possibility of defect or even threat of suit that will be sufficient to make a title unmarketable. Objections based on frivolous and captious niceties are not sufficient. In other words, a marketable title is one which a reasonable buyer, who is well informed as to the facts and their legal bearings, and ready and willing to perform his contract, would be willing to accept in the exercise of that prudence which businessmen ordinarily use in such transactions."

Zulver Reality Co. v. Snyder, 191 Md. 374, 96 A.2d 276 (1948).
Most contracts require, and all contracts should require, at a minimum, that the title be "marketable" or "merchantable." As we have just seen, the Court of Appeals of Maryland has held that a "marketable title" is "one which a reasonable purchaser, who is well informed as to the facts and their legal bearings, and ready and willing to perform his contract, would be willing to accept in the exercise of that prudence which businessmen ordinarily use in such transactions." See Schlosser v. Creamer, 263 Md. 583, 588-589, 284 A.2d 220 (1971).


The concept of marketability really addresses two distinct but related issues:

The first issue is whether the seller actually owns (is seller seized of) title to the fee simple or other estate in the property which is being sold: That is, it must be determined that the seller in fact holds a valid position in the chain of title to the property and that the title is free of defects which would justify reasonable doubt that third parties hold rights inconsistent with and paramount to those which the contract purports to sell to buyer. In this regard, the Court of Appeals has held that, as long as seller's position is free of reasonable doubt, a marketable title need not be free from all conceivable technical criticism.

The second issue arises even if seller's ownership of the estate being sold is not questionable — whether the seller's title is free of liens, covenants or other encumbrances. According to Maryland law, a title that is-not free of encumbrances is, as matter of law, not a "marketable" title.

When purchasing property, it is fair to suspect that a buyer would insist that their sellers be the unequivocal owners of the titles which they have contracted to sell. The typical contract title clause is consistent in that regard.

However, we all know that few titles are absolutely free of encumbrances; most – and especially those to properties in residential subdivisions – are encumbered by utility easements, and many are burdened with architectural or use covenants as well. For this reason, a title clause covering Maryland real property which merely requires the title to be "marketable" without recognizing the likelihood that such encumbrances exist would, in most cases, obligate seller to do that which can not be done, deliver a title without encumbrances.

A properly crafted title clause will accommodate this reality by taking one of several approaches.

The contract may permit seller to convey an otherwise marketable title which is subject to a finite, prescribed list of actual, identified encumbrances which buyer has identified and deemed acceptable.

More commonly, when such a list is not known at the time the contract is being signed, the contract will allow seller to convey subject to certain described types of encumbrances which, in a generic sense, are acceptable to buyer.

In either case; the seller must satisfy himself or herself before signing the contract that he or she can, in fact, deliver title in the prescribed state. Sometimes these approaches can be combined, by permitting seller to convey subject to certain specific encumbrances, and other unspecified generally described encumbrances. Such a contract is the one deemed most desirable by a seller.

i.   Finite Encumbrances
Where the specific permitted encumbrance approach is used, buyer and buyer's attorney should review in advance a title insurance commitment covering the property to satisfy themselves that the seller in fact has otherwise marketable title, and will have the ability at closing to convey it in the state required by the contract. They also should review the actual documents listed as encumbrances in the commitment before agreeing to include them on the contract list, to satisfy themselves that the encumbrances to be included are acceptable, and that the seller will have the ability at or before closing to obtain the release or termination of those which are not acceptable to the buyer. The reviewed documents should include the subdivision plat covering the property. This will enable the buyer to ensure that the contract description of the property is accurate, and to become familiar with any setback requirements, flood-plain use restrictions, easements, or other restrictions noted on the plat itself.

On the other hand, the seller should make sure that the contract list of encumbrances is complete. In doing so, seller should be careful not to blindly rely on the list on the list of "exceptions" contained - in buyer's title insurance commitment. Instead, seller should carefully review seller's own title policy and other records and include all encumbrances which buyer's title insurer overlooked. If buyer's title company erroneously failed to list an existing encumbrance as an exception to coverage in its title commitment or policy, it will be liable to its insured — buyer and buyer's mortgagee, if any — for any damage sustained as a result of this omission. However, not only is seller not protected by buyer's title insurance, but the insurer, after paying any such damages to buyer or its lender, will become subrogated to any claim which the buyer may have against seller if the existence of such overlooked encumbrance also violates seller's contractual and deed warranty obligations to buyer concerning title. In the face of such an action, the seller will not be able to state that seller merely "relied" on the accuracy of buyer's title search in compiling the list of title encumbrances in the contract or deed.

ii.   General Encumbrances
Where the "generic type" approach is used in drafting the title clause, the obvious problem is one of definition: precisely what kinds of encumbrances are to be acceptable, and what kinds are not? Impermissible encumbrances will undoubtedly include existing mortgages, deeds of trust, judgment and other liens, leases; contracts of sale, option agreements, and other oral or written agreements by which any third party may have a right to acquire, lease or possess the property. Permissible encumbrances are probably items such as underground utility easements located within a lot's "setback" areas — within which improvements are prohibited by subdivision and zoning regulations. When definitional problems arise, they usually concern the kinds of covenants which will or will not be permitted to encumber the title.

iii.    Alternative Methods
An alternative approach to the problem of defining the quality of title required by the contract is for the seller to convey marketable title subject to all instruments and matters existing of record or in fact as of the signing of the contract, other than existing mortgages, deeds of trust, judgment and other liens, leases, contracts of sale. option agreements, and other oral or written agreements under which any third party has a right to acquire, lease or possess the property (all of which seller is required to have released at or before closing). Since by itself these terms would obligate buyer to accept title in a condition largely unknown when the contract is signed, such a title clause must also provide the buyer with the absolute right to terminate the contract during a specified period after the contract is signed if, on examining title, the buyer discovers any encumbrance, condition or defect which is not acceptable to buyer. If buyer does not terminate during this period, buyer is deemed to have accepted the state of title existing when the contract was signed (subject to seller's obligation to terminate encumbrances of the types listed above). In effect, this approach shifts the burden to the buyer to satisfy themselves as to the existing state of title, rather than attempting to define by contract what the state of title ought to be.

In drafting or reviewing a title clause, counsel must keep in mind that regardless of what the contract requires the state of title to be, the title's actual state as a matter of law or equity is not directly affected by the title clause. A seller normally does not have unilateral power to remove or modify existing encumbrances to make them conform to the requirements of a contract's title clause. This fact is especially significant where defined "generic types'' of encumbrances are permitted or prohibited, since the actual state of title may or may not comport with these definitions. Thus, the legal effect of the title clause in any given contract may be to require seller to convey title in a state which seller does not have the power to convey. Such a situation may entitle buyer to damages, or permit the buyer to rescind the contract, but it will not change the actual state of title.


Regardless of which approach is used, the title clause should prohibit seller from adding new encumbrances to the title while the contract is in effect, unless buyer gives his or her express, written consent.

B.  Survey Review Contingency

Another important contract clause is one requiring a survey of the property. Such a provision ties in with the standard title policy exceptions. One standard exception in the insurance policies relates to easements not shown by the public records — for example, as in a case where a neighboring landowner has acquired an easement by prescription by virtue of the fact that he has driven his automobile across the land for the requisite number of years, especially where his use of the property is shown by physical evidence such as tire tracks. Those tracks are matters that would probably best be disclosed by a personal inspection of the premises and would constitute an easement or claim of easement not shown by the public records. However, this exception would relieve the title insurer from liability even where no surface physical evidence of an easement exists or where no claims of easement are shown of record. This standard exception also deals with encroachments, overlaps or other matters which an accurate survey or an inspection would disclose.

The lack of an accurate survey can only lead to trouble for the purchaser, since the insurer will not guarantee that the title is defect-free with respect to matters that would be revealed by a survey. If the defects are latent or undiscoverable in inspection, the purchaser has no protection. Hence, it is clear and important for a buyer to demand the opportunity to inspect and survey the property and make inquiry of persons in possession other than the seller. In this fashion, the buyer will learn if there are any unrecorded rights in the property which would be excluded from the title insurance coverage. A survey by a licensed surveyor, accompanied by a properly completed report, may be used to eliminate part or all of these standard exceptions. However, even if there is no survey exception in the title policy, the insured will not be allowed to recover if he knew or should have known of discrepancies in area. This is the case even when the discrepancies are revealed by a survey.

In residential real estate transactions, institutional lenders will refuse to accept the second standard exception in their lender's title insurance policy. In order to remedy this and to remove the second exception, title insurance companies require the prospective purchaser to purchase location survey. Its purpose is to show that the improvements on a particular property are located within the boundary lines and whether any encroachments exist. Under no circumstance is the location survey to be considered as establishing or correctly depicting the property's boundary lines. Counsel for the buyer should make certain that the buyer understands the limited purpose for which such a survey is used. Surely, we all know of persons who have attempted to rely on location surveys years after settlement for purposes of determining that a shed can be built on what the landowner mistakenly believes is an area within the boundary lines of the property. These risks must be weighed against the cost of a boundary survey which can be as much as $1,000.00 or more.

While this approach to the second standard exception works for lenders, most title companies, as a matter of policy, have taken the position that the owner will not be accorded the same treatment. So, the removal of this exception from the lender's title insurance policy does not automatically result in its removal from the owner's title policy.

If the location survey discloses an encroachment onto the adjoining property, title insurance companies are often willing to offer lenders affirmative insurance against any loss or damage resulting from the encroachment depending upon the nature and severity of the encroachment. However, such coverage is usually not extended to the owner. In tact, the title company will take a specific exception for the encroachment. The purchaser of the property is then left to work the matter out with the seller, possibly through requiring the removal of the encroachment — this is practical when the encroachment involves an old wooden fence or something of like nature — or though the seller's indemnification of the purchaser for any resulting loss or damage.

The Maryland Board for Professional Land Surveyors has promulgated regulations, codified at COMAR 09.13.06, et seq. (effective March 1, 1995), which require, in relevant part, that surveyors provide to the property owner or prospective property owner to whom survey services are rendered the following disclosure:

APPROVAL FORM

In connection with (your) (the) purchase or refinancing of the property located at (this office has been requested) (a licensed Maryland surveyor will be engaged) to prepare a location drawing. A location drawing is generally satisfactory for purposes of either purchase or refinancing.

Since a location drawing is not a boundary survey and does not identify property boundary lines, State Regulations require us to have your approval. Therefore, please return the original of this form promptly so that there will be no delay in settlement. If you wish, (we can) (a surveyor can engage to) perform a boundary survey which includes a location drawing described above. This survey will identify property boundary lines and will mark property boundary corners, and can be used for various purposes, for example: erecting a fence; a garage, or other improvements on the property.  A location survey will cost approximately $___________. A boundary survey which includes a location drawing will cost approximately $__________.

Very truly yours,

Surveyor

Check appropriate lines:

______I/We approve the preparation of the location drawing. I/We have read and
understand that, in the absence of any problem revealed by or during the preparation of this drawing, it will be all that is required for settlement.

______I/We request a boundary survey that will include a location drawing, and
will identify and mark the property boundary. I/We have read and understand that this may not be required for settlement purposes and will increase the cost of the services.

(Buyer signature)

Such disclosure is designed to protect consumers by (i) establishing minimum performance levels to be exercised by all Maryland surveyors, and (ii) requiring surveyors to provide the above disclosures to property owners and potential purchasers of property to clarify the limitations of location drawings and the differences between' location drawings and boundary surveys.
On February 23, 2011, the ALTA and the ACSM issued new standards for land title surveys (the “2011 Standards”).  The 2011 Standards are the first major revision since the standards promulgated in 1962.  The new standards were thoroughly recognized.

The 2011 Standards, like the previous standards, include a chart (Table A), which lists a number of particular matters to be addressed by the surveyor.  Table A should be completed when ordering the survey.  The customer should obtain input for its title insurer so that all Table A items required by the insurer to remove the survey related exceptions from the title policy are included.  Typically the title insurer will require at a minimum items 8 and 11(a) of Table A.

In addition, the 2011 Standards are not as clear as to road access, so the title insurer may ask that the surveyor address both the location of the adjacent public roadway and the public right of way where the roadway is located.  This will allow issuance of a road access endorsement referencing a specific road or roads.  If a zoning endorsement to the title policy will be required, Table A provides for additional documentation to be provided to the survey, and for additional field work by the surveyor.  Table A also deals with other optional items, including locations of utilities, floor area of buildings, and the location of improvements within offsite easement areas that benefit the insured property.  The latter may come into play when affirmative coverage of these easements is requested, as improvements may block access easements.
C.  Typical Purchase Contract Forms and Clauses

FORM # 1: Buyer - Title and Survey Review
Title to the Property shall be good and market​able and free and clear of all leases, liens, encumbrances, easements, re​strictions or any other conditions excepting only utility easements acceptable to Buyer and taxes which are not payable. There shall be no material variance from the dimensions and size of the Property as herein set out. Within a reasonable time following the execution of this Contract by both parties, Buyer shall obtain (i) a title insurance commitment covering the Property issued by the Title Company, and (ii) a boundary survey by a licensed surveyor showing the area, dimensions and location of all recorded easements against or appurtenant to the Property and also showing the legal description of the Property. If the title commitment or survey of the Proper​ty shall disclose any defect or limitation on title, Buyer shall give notice thereof to Seller and Seller shall have a reasonable time (not to exceed 30 days unless Buyer, in its sole discretion, shall extend such period) in which to cure or remove such defect or condition. If Seller shall fail to cure or remove such defect or limitation or if there should be a material variance in the size or dimensions of the Property, then the Buyer may elect to terminate this Contract and all sums deposited hereunder shall be immediately returned to Buyer; provided, that Buyer shall always have the right to waive any such variance or objection to title. Seller agrees to use reasonable efforts to clear the title as hereinabove provided and further agrees not to alter the state of title between the date hereof and the Closing Date as set forth in Paragraph __ hereof.
FORM # 2: Seller - Permitted Conditions

I.  Condition of Title.  Title to the land, including the Property, to he conveyed by Seller to Buyer at settlement, when conveyed, shall be in fee simple, good and merchantable of record and in fact, insurable at regular rates, subject to only the following "Permitted Conditions of Title".

1.1 The lien for all real property taxes, general and special, and all other public or governmental charges or assessments which are to be assumed and paid by Buyer pursuant to the provisions of Subsection ________.

1.2. All covenants, conditions or restrictions respecting use and occupancy of the Property which are of public record as of the Effective Date and which are generally applicable to properties in the immediate neighborhood or subdivision in which the Property is located.

1.3. Easements and other matters shown on any recorded subdivision plat of the Property.

1.4. Deeds and other instruments granting easements to governmental authorities or public utility companies for municipal and public utilities and services.

1.5. The applicable zoning, subdivision and other regulatory ordinances, regulations and statutes of ___________County and the State of Maryland affecting the Property.
FORM #3:  Negotiated - Review of and Objection to Condition of Title. 

(a) Within thirty (30) days after the Effective Date Buyer shall, at its sole expense and as it deems necessary, obtain (i) a commitment from the Title Company to issue the standard form of the latest edition of ALTA-Owner's Insurance Policy with respect to the sale and conveyance of the Real Estate (the “Title Commitment”) and (ii) a survey of the Land prepared by a qualified surveyor licensed in the State of Maryland (the “Survey”; the Title Commitment and the Survey, if obtained, are collectively referred to in this Section as the “Title Report”).  The Buyer shall furnish Seller with a copy of the Title Report and shall give written notice to Seller (the “Notice of Title Objections”) not later than the first to occur of (x) the last day of the Feasibility Period, and (y) fifteen (15) days after the receipt of such Title Commitment and Survey (the period commencing on the Effective Date and ending on the first to occur of such dates shall be the “Title Period”) specifying any objections to the condition of title (the “Title Objections”) of the Real Estate set forth in or based upon such Title Report; provided, however, that “Title Objections” shall not be deemed to include (i) any of the Permitted Taxes and Assessments; (ii) any liens referred to in Section __ which are to paid or discharged by Seller at or prior to Closing; (iii) any Violations to the extent that the same are agreed to be paid or discharged by Seller as provided in Section ___, or which are required to be accepted by Buyer as provided in Section __; or (v) any standard printed exception contained in the Title Commitment, provided Seller execute all customary affidavits to have the Title Company remove such exceptions to the extent consistent with the scope of the representations and warranties of Seller under this Agreement (all, collectively, the “Permitted Title Exceptions”).  Any  Title Objections which were not specified by Buyer during the Title Period as Title Objections in the Notice of Title Objections shall be deemed to be “Permitted Exceptions”, except for any Title Objections created or permitted to be created by Seller following the Execution Date without the written consent of Buyer.

(b)
If Buyer’s Notice of Title Objections specifies any Title Objections, then Seller shall have the option to cure any Title Objections, at Seller’s cost and expense, not later than the Closing Date.  

(c)
The Seller shall not be required to bring any action or proceeding or otherwise to incur any expense to render title to the Real Estate in accordance with this Agreement.  Within ten (10) days of receipt of the Notice of Title Objections, Seller shall give written notice to Buyer of those Title Objections, if any, which Seller agrees to cure or attempt to cure on or before the date of Closing (“Seller’s Response Notice”).  If Seller does not agree to cure or attempt to cure all of the Title Objections in the Notice of Title Objections, Buyer shall, within ten (10) days of receipt of Seller’s Response Notice, have the option of either:


 

(i)   terminating this Agreement by written notice thereof to Seller, in which event the Deposit shall be forthwith returned to Buyer, and the parties thereupon shall have no further liabilities or obligations hereunder except that the obligations of the parties as are expressly stated to survive the termination of this Agreement shall survive; or




(ii)  accepting title to the Property subject to such Title Objections as Seller does not agree to cure or attempt to cure, without any abatement of the Purchase Price, which election Buyer shall be deemed to have made if Buyer does not timely terminate this Agreement in accordance with subsection (c)(i) of this Section above.

(d)
Notwithstanding anything to the contrary herein, (i) all matters of title to the Property, including as to the Title Report and the Title Policy, to which Buyer did not timely object and (ii) all Title Objections which Seller did not agree to cure or attempt to cure shall be deemed “Permitted Exceptions.”  The cure by Seller of any Title Objections which Seller agreed to cure or attempt to cure shall be a condition to Buyer’s obligation to consummate Closing hereunder.

(e)
Further, if Seller is unable to correct the Title Objections as above provided or is otherwise unable or fails to convey title to the Property subject to and in accordance with this Agreement, the Buyer may, nevertheless, accept such title as the Seller may be able to convey, without reduction of the Purchase Price or any credit or allowance against the same and without any other liability on the part of the Seller.  Acceptance of a deed by the Buyer shall be deemed to be a full performance and discharge of every agreement and obligation on the part of the Seller to be performed pursuant to the provisions of this Agreement except those, if any, which are herein specifically stated to survive the delivery of the deed.

(f)
If Buyer does not terminate this Agreement pursuant to the previous subsection (c) of this Section, then the Seller shall be required to convey the Real Estate to the Buyer at Closing subject only to (i) the Permitted Exceptions, (ii) such other title exceptions which have been created subsequent to the Effective Date with the consent of the Buyer, which consent Buyer may withhold in its sole discretion, and (iii) any Violations accepted or deemed acceptable as provided in Section__.  In any event, Seller covenants and agrees to convey the Real Estate to Buyer free and clear of any title exception (i) which is a lien securing a debt or other obligation which Seller is obligated to discharge under the provisions of Section __ or (ii) which has been created by Seller subsequent to the Effective Date without the consent of Buyer and which is not a Permitted Exception.

(g)
Seller shall not be required to bring any action or proceeding or to incur any expense to cure any title defect or to enable Seller otherwise to comply with the provisions of this Agreement regarding title to the Real Estate except as provided in Section 7__.

FORM #4:  Title

The property, including personal property which conveys hereunder, is sold free of encumbrances unless otherwise stated herein. Any financing statements will be paid and released by Seller at the time of settlement. Title is to be good of record, merchantable and insurable subject, however, to the covenants, rights of way, easements, conditions and restrictions of record, if any, otherwise the deposit is to be returned and sale declared null and void at the option of the Purchaser, unless the defects are of such a character that they may he remedied by legal action within a reasonable time. However, Seller and Agent(s) are hereby expressly released from all liability to Purchaser for damages by reason of any defect in the title. In case legal steps are necessary to perfect the title, such action must be taken promptly by Seller at his own expense, whereupon the time herein specified for full settlement by the parties will be extended for thirty (30) days. In the event settlement has not occurred within the thirty (30) days, Purchaser may at his sole option and discretion, by written notice to seller, declare this contract null and void. In the event this contract shall be null and void at 8:00 p.m. on the third business day (Monday through Friday, excluding Saturday, Sunday and federal designated holidays) following said notice, unless, prior to said date and time, Seller provides Purchaser written evidence from the settlement office that the defect has been cured. In the event this Contract becomes null and void pursuant to this paragraph, purchaser's deposit shall be refunded pursuant to paragraph ____of this contract.  TIME IS OF THE ESSENCE WITH REGARD TO THIS PARAGRAPH.
FORM #5:  Title to the Property

At settlement, upon payment as above provided of the unpaid purchase money, a deed for the property containing covenants of special warranty and further assurance shall be executed at Buyer's expense by the Seller, which shall convey the property to the buyer. The title conveyed to the Buyer shall be good and merchantable, free of liens and encumbrances except use, occupancy and similar restrictions of public record which are generally applicable to properties in the immediate neighborhood or subdivision in which the. property is located, easements which may be observed by an inspection of the property, and such utility and other easements as to not materially adversely affect the fair market value of the property.

FORM #6:  Title Report

Within _____ (___) days from the date of this Contract, the Buyer shall
obtain, at its expense, a title report covering the Property from a licensed title insurance company selected by the Buyer (the "Title Company"). The Buyer shall give written notice to the Sellers within the ____ day period listing those title exceptions which are not acceptable to the Buyer. The Seller shall have
______(___) days from the receipt of the Buyer's notice within which to determine whether to cure or remove those title exceptions which are not acceptable to the Buyer or to terminate this Contract. Should the Seller elect to terminate this Contract, the Seller shall do so by giving the Buyer written notice of the election within the  ________ (___) day period, otherwise, the Seller shall be deemed to have elected to cure or remove those title exceptions unacceptable to the Buyer. Should the Seller elect to terminate this Contract, the escrow agent shall promptly refund to Buyer the deposit and pay over to the Seller all interest earned thereon, whereupon this Contract, with the exception of the indemnities contained in paragraphs ____, shall become null and void and of no further force and effect at law and in equity. Should the Seller not elect to terminate this Contract, the Seller shall be required to convey the Property to the Buyer at settlement, subject only to those title exceptions acceptable to Buyer or which have been created subsequent to the date of this Contract with the consent of the Buyer. Anything in this paragraph to the contrary notwithstanding, Seller shall not have the right to terminate this Contract because of any title exception which is a monetary lien, or any other obligation or which has been created by the Seller subsequent to the date of this Contract without the consent of the Buyer, all of which shall be released or removed by Seller prior to closing hereunder.
FORM #7:  Deed and Title

Upon payment of the purchase price, a deed for the Property containing covenants of special warranty shall be executed by the Seller and shall convey the Property to Buyer. Title to the Property, including all chattels included in the purchase, shall be good and merchantable, free of liens and encumbrances except as specified herein except for use and occupancy restrictions of public record which are generally applicable to the properties in the immediate neighborhood or the subdivision in which the Property is located and publicly recorded easements for public utilities and any other easements which may he observed by an inspection of the Property. Buyer expressly assumes the risk that restrictive covenants, zoning laws or other recorded documents may restrict or prohibit the use of the Property for the purpose(s) intended by Buyer. In the event Seller is unable to give good and merchantable title or such as can be insured by a Maryland licensed title insurer, with Buyer paying not more than the standard rate as filed with the Maryland Insurance Commissioner, Seller, at Seller's expense, shall have the option of curing any defect so as to enable Seller to give good and merchantable title or, if Buyer is willing to accept title without said defect being cured, paying any special premium on behalf of Buyer to obtain title insurance on the Property to the benefit of Buyer. In the event Seller elects to cure any defects in title, this Contract shall continue to remain in full force and effect and the date of settlement shall be extended for a period not to exceed fourteen (14) additional days. If Seller is unable to cure such title defect(s) and is unable to obtain a policy of title insurance on the Property to the benefit of Buyer from a Maryland licensed title insurer, Buyer shall have the option of taking such title as Seller can give, or terminating this Contract and being reimbursed by the Seller for cost for searching title as may have been incurred not to exceed 1/2 of 1% of the purchase price. In the latter event, there shall be no further liability or obligation on either of the parties hereto and this contract shall become null and void and all deposits hereunder shall be returned to Buyer in accordance with the terms of this Contract. In no event shall the Brokers or their agent have any liability for any defect in Seller's title.
FORM #8:  Surveyor Certificate {Title Company)

I,______________, hereby certify to_____________, Lender, Title Company and Owner(s) and to all other parties interested in title to the premises surveyed, that (a) the survey prepared by (Surveyor) entitled ("Name of Survey") was actually made upon the ground and that it and the information. courses and distances shown thereon are correct; (b) the title lines and lines of actual possession are the same; (c) the size, location and type of buildings and improvements are as shown and all are within the boundary lines of the property that is the subject of the survey; (d) the zoning of the property that is the subject of the survey is proper for the Improvements intended to be constructed thereon by (Name of Owner); (e) there are no violations of zoning ordinances, restrictions or other rules and regulations with respect to the proposed location of said building and improvements; (0 there are no uses, encroachments or easements either way across property lines affecting the property that is the subject of the survey appearing from a careful inspection of the same, other than those shown and depicted thereon; (g) all utility services required for the operation of the property either enter the property through adjoining public streets, or the survey shows the point of entry and location of any utilities which pass through or are located on adjoining private land; (h) the survey shows the location and direction of all storm drain systems for the collection and disposal of all roof and surface drainage; (i) any discharge into streams, rivers and other conveyance systems is shown on the survey; (j) all improvements, water, sewer, gas and electric lines and mains and all utility easements on the property are located as shown on the survey; (k) I have reviewed the Title Insurance Commitment issued by (Name), agent for (Title Company) dated _________________ and have shown on the survey all exceptions contained in Schedule B of that document, (1) the survey is made in accordance with the "Minimum Standard Detail Requirements for Land Title Surveys" jointly established and adopted by ALTA and ACSM in 1992 and includes optional items 1-- -- on Table A; and (m) the property binds upon and has direct access to a public road. I also hereby certify that I have examined the current Flood Insurance Rate Map (Map Designation) for the property that is the subject of the survey and that the property described hereon does not lie in an area identified by the Secretary of Housing and Urban Development as having special flood or mud slide hazards, except that portion-of the property as shown hereon lies within the "AE" I00 year flood hazard area (elevation 10 feet or less).

Date:  










(SEAL)

Professional Land Surveyor

D.  Owner's Title Insurance Policy

1.
What is Insured – Policy Forms.


Title insurance provides the insured owner or lender with a contract of indemnity for loss or damage sustained as a result of the title to real property being in a condition other than that stated in the title insurance policy. Unlike other insurance, which is generally prospective in nature, title insurance provides coverage for matters in existence prior to the effective date of the policy. The form of the policy is crucial, because coverage is only based upon the state of title as reflected in the policy.


(a)  1970 – 1987 Policy Forms.  In the early 1970's, the American Land Title Association (ALTA) prepared a standardized form of title policy, which most jurisdictions adopted. The ALTA Owners Form B ‑ 1970 covers loss from four basic areas: (i) the vesting of title; (ii) undisclosed defects, liens or encumbrances; (iii) lack of access; and (iv) marketability of title. ALTA Owner Form A‑1970 covers all items listed in Form B, except the marketability coverage. ALTA Loan Policy ‑ 1970 includes all of the matters covered by Owners Form B, and also covers the validity, enforceability and priority of the mortgage lien. There are also distinct policy forms for leasehold estates and leasehold lenders.


The 1970 policy was revised in 1984 to expressly exclude police power matters related to environmental protection, especially environmental liens and superliens. This form is customarily referred to as the 1970‑1984 policy, or the 1970 policy (Rev. 10‑17‑70 and 10‑17‑84). Effective June 1, 1987, ALTA adopted new policy forms with revisions which were mostly stylistic in nature, clarifying existing coverage. Nevertheless, not surprisingly, in a number of areas coverage was modified or reduced. A new creditors rights exception was added in 1990, and approved for use in Maryland and certain other States.  As discussed below, in 2006, the ALTA released new forms, which will ultimately supercede the 1992 forms, effective as of June 17, 2007.

As a result of the relative strength in bargaining position of the real estate industry, particularly the lending industry, prior versions of the ALTA forms remain available. There are reasons to reject certain of the later ALTA forms. As an example, the new definition of "public records" in the 1987 forms limits the scope of coverage, by excluding from coverage all matters not recorded with the register of deeds. Under this 1987 definition, matters disclosed in the Federal Register and local building departments and zoning boards, among others, would be excluded.


The 1987 forms also added certain coinsurance provisions, and incorporate the Title Insurance Arbitration Rules of the American Arbitration Association into the policy. The insured should clarify the form of policy to be issued at the time of reviewing, negotiating and modifying the form of the title commitment.


(b)  1992 ALTA Form ‑ Creditors Rights Exclusion.  The 1990 American Land Title Association (ALTA) mortgagee and owners forms include a new general exception under Schedule B ‑ Section II, creating a "creditors' rights exclusion." Although ALTA originally contended that this exclusion merely clarified existing coverage, the real estate industry, particularly commercial lenders in New York, vigorously opposed this exclusion. ALTA has recently moderated both its position and the form of this exclusion.


The exclusion was originally proposed, according to ALTA, to protect title companies from liability in cases of fraudulent transfers and equitable subordination by bankruptcy courts. The increasing frequency of troubled real estate projects, and resulting workouts and foreclosures, brought these issues to a boiling point, and resulted in increased claims and losses by the title companies in cases of bankrupt project owners.


Title companies contended that these issues are extremely fact intensive, and beyond their customary role in insuring title. Insuring bankruptcy risks would arguably require title companies to investigate the adequacy of consideration for the transaction, the solvency of the parties, and the value of the real estate.


One concern arises from loan workouts, where mortgages given or modified to secure an existing debt may be voided as preferences under Section 547 of the United States Bankruptcy Code (the "Bankruptcy Code"). A second set of risks arise under Section 548 of the Bankruptcy Code, and the infamous Durett decision by the fifth circuit. Durett v. Washington National Insurance Company, 621 F.2d 201 (5th Cir. 1980). Durett and similar decisions raised the risk that involuntary sales, including foreclosures, could be voided as "fraudulent conveyances" under Section 548. A third concern is a lender's excessive influence over the borrower or fraud, which could cause the lender's mortgage to be equitably subordinated to other liens under Section 510(c) of the Bankruptcy Code.


Even though most of these risks may be justly beyond title insurance, many in the real estate industry were concerned that the 1990 Creditors Rights Exclusion removes coverage for risks traditionally covered by the title policies.


The respective owner's and mortgagee's exclusions, as often appeared in 1990 title commitments, are as follows:

"Any owner's policy issued pursuant to this commitment shall contain the following language: 'Any claim, which arises out of the transaction vesting in the insured the estate or interest insured by this policy, by reason of the operation of federal bankruptcy, state insolvency, or similar creditor's rights laws. '"

"Any mortgagee's policy issued pursuant to this commitment shall contain the following language: 'Any claim, which arises out of the transaction creating the interest of the mortgagee insured by this policy, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors, rights laws. '"

Particularly in the context of workouts and foreclosures, in certain circumstances title companies justifiably seek the bankruptcy exclusions. However, the concern that the customary title coverage may be gutted arises in two major areas:



(i) due to delays in recording, the granting of a mortgage or a deed may be deemed a preference under Section 547 of the Bankruptcy Code; or



(ii) a trustee in bankruptcy may set aside a mortgage or deed for ordinary title defects traditionally covered by title insurance.


The first concern arises from delays in recording a mortgage or other security documents. Section 547 of the Bankruptcy Code allows a trustee to avoid certain transfers of an insolvent debtor's property "made" to or for a creditor's benefit on account of an antecedent debt. Under the Bankruptcy Code, most transfers made within 90 days prior to the bankruptcy filing are covered, except that a one year period applies to transfers to certain parties deemed "insiders" as to the debtor. Transfers are deemed "made" at the time of transfer if perfected under State law within the following 10 days. If perfection occurs more than 10 days later, a transfer is deemed made when perfected. Transfers are deemed "perfected" under the Bankruptcy Code when the transferee will defeat the rights of a bona fide purchaser from the debtor; for example, at the date of filing for recordation of a mortgage or deed of trust in proper form and given under proper authority.


If a mortgage is not recorded until 10 days or more after the loan closing, the transfer will not be deemed to take place until the date of recording (which is the date of perfection under State law). If so, the transfer would be in consideration for an antecedent debt (incurred more than 10 days before the perfection of the mortgage), and could be a preference in the borrower's bankruptcy. The creditor would then lose the more favorable treatment as a secured creditor in the bankruptcy proceeding. This usually means a total or substantial loss to the lender.


Title companies in Maryland are usually responsible for the recording of the documents. If the recording is delayed, due to the title company, or to delays at the recording office, the mortgage could be set aside as a preference. If the mortgage is deemed a preference because of the title company's failure to record promptly, a court could decide that the title company is not liable because the creditors rights exclusion covers claims arising under federal bankruptcy laws.


Title insurance commitments and policies do not require insurers or their agents to record the mortgage and the other loan documents at all, much less within 10 days of closing. In addition, the failure to record within the 10 days may not be due to the insurer's actions or inactions. Delays due to errors in the recording office are probably more common in practice. As a result, the insured would have no claim against the insurer.


In any case, the insured would have to protect its interests in the insured property against the bankruptcy trustee at its own expense and, only if unsuccessful, pursue the title insurer for damages. This compares extremely unfavorably with a claim under a title policy, followed by a title defense at the insurance company's expense.


The risk of a bankruptcy preference is already excluded from coverage under exclusion 3(e) in the 1987 and 1990 ALTA form policies. Under this exclusion, a mortgage granted absent valid consideration would not be insured. This exclusion was not included in the 1970 and 1984 ALTA forms. However, similar language was often added to policies insuring indemnity mortgages and mortgages given for existing debt. The 1990 exclusion is far broader. Even if a lender has given full value for the mortgage, coverage may vanish due to a preference resulting from delays or errors in recording or in the execution of the mortgage.


A second set of concerns from the bankruptcy exclusion results from defects in the form of mortgage or deed, or in its delivery. A bona fide purchaser may still defeat a mortgagee or grantee despite recordation within the 10 day bankruptcy period, due to lack of perfection under Maryland law. Lack of perfection could result from failures to execute, acknowledge, or deliver the conveying documents, lack of proper authority, errors in property descriptions and improper indexing of the recorded instrument in the land records. The problem is that a subsequent correction of these title defects may itself be a "transfer" on an antecedent debt. As a result, the trustee could avoid the mortgage or deed by its powers under the Bankruptcy Code. Consequently, under a policy continuing the exclusion, a lender would lose coverage for title defects which are ordinarily insured by the title company.


What should the response be to the appearance of the exclusion in a title commitment. Particularly in the current competitive climate, many title companies will simply remove the exclusion by endorsement.


A second solution is to reach a compromise, by agreeing upon an exclusion narrowly tailored to the title company's legitimate concerns. This has been the approach in the State of New York, where the title and real estate lending industries have agreed upon the following substituted endorsement:

Paragraph number 7 of the Exclusions from Coverage is deleted and the following paragraph is substituted therefor: Any claim, which arises out of the transaction creating the interest of the mortgagee insured by this policy, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors, rights laws, that is based on: (1) the transaction creating the interest of the insured mortgagee being deemed a fraudulent conveyance or fraudulent transfer; (2) the subordination of the interest of the insured mortgagee as a result of the application of the doctrine of equitable subordination; or (3) the transaction creating the interest of the insured mortgagee being deemed a preferential transfer, except where the preferential transfer results from the failure: (i) to timely record the instrument of transfer; or (ii) the failure of such recordation to impart notice to a purchaser for value or a judgement or lien creditor. 


The exception in subsection (ii) is insignificant in Maryland, as the recording of a mortgage in Maryland gives notice to all parties, even if the mortgage has not yet been indexed.


ALTA approved a new, more narrow exclusion at its annual meeting on October 17, 1992 in a form similar to the New York provision. This new language was incorporated into the 1992 form of policy, or may be added by an appropriate endorsement. As will be discussed below, lenders, owners and their counsel should often resist any creditors' rights endorsement, particular in the context of a loan workout or foreclosure.


(c)  Enhanced/Homeowners’ Policies.  In 1987, ALTA introduced its ALTA Residential Title Insurance Policy (1987)(the “1987 Residential Policy”).  For the first time, this policy provided coverage for matters traditionally beyond title insurance.  The 1987 Residential Policy provided insurance from losses occurring if the insured is required to remove its “existing structure” because it extends onto adjoining land or onto an easement, or it violates restrictions shown on Schedule B or existing zoning laws.  This policy specifically excluded boundary walls and fences from its coverage.  In addition, the 1987 Residential Policy provides zoning coverage, insuring the homeowner if the homeowner’s use of land as a “single – family residence” violates restrictions in Schedule B or existing zoning laws.  In 1987 Residential Policy was not adopted in Maryland.


In 1997, First American Title Insurance Company (“First American”), introduced its own form of homeowners’ policy, known as the Eagle Protection Title Insurance Policy.  The 1997 Eagle Protection Policy was based on the 1987 ALTA Residential Owners’ Policy, but added 8 additional insuring provisions.  Shortly thereafter, other title insurance companies issued policies with similar, but not exactly equivalent, types of new insurance.  


In October of 1988, ALTA introduced its enhanced policy, entitled the ALTA Homeowners’ Policy of Title Insurance for a One-to-Four Family Residence (“ALTA Homeowners’ Policy”).  The ALTA Homeowners’ Policy provides more coverage than the various policies based on First American’s Eagle Protection Policy.  However, the individual types of coverage differ among the various policies and title insurers.  All of the policies cover only properties owned by a natural person and improved with a residence. 


As mentioned, the specific coverages differ among the various policies.  The following is a brief description of the additional coverages, based on the form of the ALTA Homeowners’ Policy. 


The coverage for access appears to be enhanced, covering actual vehicular and pedestrian access, not mere legal access.  There is coverage if third parties require the homeowner to correct or remove existing violations of covenants.  Unlike certain of the other policies, the ALTA Homeowners’ Policy does not cover actions by the third party short of litigation.  Certain of the other policies cover the homeowner prior to litigation.  The ALTA Homeowners’ Policy also provides coverage against forced removal and forced correction of any existing violation,  which may cover boundary walls and fences, in addition to the residence itself.


Both types of policies provide certain zoning coverage, but the ALTA Homeowners’ Policy does not include the broader coverage against the insured lacking the right to use the property for residential purposes in violation of a restriction.  The policies provide coverage if the insured is required to remove a structure due to a lack of a building permit, and if the insured cannot obtain a building permit due to a violation of subdivision laws.  The ALTA Homeowners’ Policy further covers the forced removal of existing structures, including boundary walls and fences, as a result of a zoning law violation.


The ALTA Homeowners’ Policy provides for certain coverage for encroachments beyond the property line and into easement areas, both for the insureds’ improvements and for encroachments by a neighbor’s structures.  


Significantly, the ALTA Homeowners’ Policy covers events which occur after the date of the title policy.  As an example, this policy would cover a neighbor building an encroaching structure on your property after closing.  This coverage is limited to matters such as defective title, rights in third parties, and losses due to forgery, even if the events occur after the date of the policy.  As always, any matters created, suffered or assumed by the insured remain excluded.


The ALTA Homeowners’ Policy also covers supplemental tax assessments prior to the date of the policy as a result of construction or ownership changes before the date of the policy.  Finally, this policy insures against any loss if the residence identified by the street address in the policy is not located on the insured property.  


(d)  ALTA Expanded Coverage Residential Loan Policy.  ALTA has adopted an Expanded Coverage Residential Loan Policy (10-13-01),  to provide lenders who make loans secured by one-to-four family residential property with many of the same expanded coverages provided to consumers by the ALTA Homeowner’s Policy of Title Insurance adopted in 1998, as well as a number of additional coverages unique to lenders.  It is intended that this policy form be available both as a “long form” and “short form,” the “short form” version to be the “expanded coverage” counterpart to the popular ALTA Short Form Residential Loan Policy.


This Policy significantly expands on the coverage of the existing ALTA Loan Policy.  The additional coverage and features include:


(1)  “Incorporated” endorsements to provide automatically the endorsement coverage routinely required by originating lenders and their secondary market investors, including Fannie Mae and Freddie Mac.  The “incorporated” endorsements include the ALTA Form 4 (Condominium), 5(Planning Unit Development), 6 (Variable Rate Mortgage), 6.2 (Variable Rate Mortgage – Negative Amortization), 8.1 (Environmental Protection Lien), and 9 (Restrictions, Encroachments, Minerals).


(2)  25% increase in the usual amount of insurance (to 125% of the amount of insurance stated in Schedule A).


(3)  Revolving credit and mortgage modification coverage (as to future advances made pursuant to the terms of the lender’s mortgage or advances and interest rate changes made as a result of post-policy modifications ot the mortgage).


(4)  Protection against certain “post-policy” risks including:  (a)  Forgery (of any instrument purporting to affect the lender’s mortgage or the underlying title); (b) encroachments (from an adjoining property onto the subject land or from the subject land onto adjoining property or over and easement or setback line); and (c) mechanics’ and materialmen’s liens (those resulting from work contracted for in the future but involving a claim of priority over the lender’s mortgage).


(5)  Enhanced access coverage (affords actual pedestrian and vehicular access coverage based on a legal right).


(6)  Broad survey coverage for losses resulting from “any violation, variation or adverse circumstance affecting title that would have been disclosed by an accurate survey”, a clause taken from the ALTA Short Form Residential Loan Policy).


(7)  coverage against violation of the following laws and governmental regulations: (a) Zoning; (b) Subdivision; (b) Building permits; and (d) Usury.


(8)  Additional coverage previously available only by endorsement for: (a) street address inconsistencies; (b) failure of the land to be improved with a one-to-four family residential structure or condominium unit; (c) damage to improvements and landscaping (including improvements and landscaping constructed post-policy) resulting from the use by others of the surface of the land to extract minerals, water or other substances or the exercise by others of the right to use or maintain any easement; (d) interference with the use for residential purposes of the improvements (including those constructed post-policy) resulting from the exercise by others of the right to use or maintain any easement.


(e)  ALTA Endorsement Forms 13 (Leasehold-Owner’s) and 13.1 (Leasehold-Loan).  The ALTA’s existing Leasehold Owner’s and Leasehold Loan Policies were designed to provide insurance appropriate for space tenants that have no significant investment in tenant improvements.  As a result, these policies do not provide compensation for the value of those improvements if they are lost, or legitimate uses of them are impaired, as the result of a matter covered by the policies.  These policies were withdrawn by ALTA on October 13, 2001.  


Substantial real estate leasing activity consists of transactions in which tenant leasehold improvements are an important, if not critical, part of the transaction.  Prime examples are office buildings and industrial buildings built on ground leases.  The existing leasehold policies did not provide sufficient coverage for these types of projects.


Responding to this problem, ALTA endorsement forms 13 and 13.1 were adopted on October 13, 2001, as attachments to the ALTA Owner’s Policy and ALTA Loan Policy, respectively.  They are intended to be used either with policies covering only leasehold estates, or for those that insure both leasehold estates and the ownership of improvements located on them.  They provide all of the existing coverages of the leasehold policy and correct the problem respecting tenant improvements mentioned above.  The new forms also expand some of the existing leasehold policy benefits so they comport with current economic realities.  Most notably, the new endorsements expressly include the value of such improvements in the calculation of losses resulting from eviction based on a matter insured by the policy.  Similarly, improvement value is included if the insured tenant is unable to use the property for its intended purpose as a result of a matter covered by the policy, assuming the lease permits such a use.


Reimbursement to insured lessees for specified out-of-pocket construction costs of improvements on the land that were substantially incomplete at the time of eviction is also provided.  Similar coverage is provided to insured leasehold lenders for improvements they construct after they acquire the property by foreclosure or conveyance in lieu thereof.
(f) 2006 ALTA Policy Forms
In the years following the adoption and implementation of the 1992 ALTA Policy forms, the ALTA Forms Committee monitored appellate litigation interpreting the 1992 forms and cataloged the commentary and suggestions made by commercial customers and their counsel. After several years of discussion and drafting, ALTA released its 2006 Owners and Loan Policy forms on June 17, 2006. The 2006 forms will ultimately supersede and replace the 1992 forms as the “standard” ALTA Policy forms. ALTA will allow one year for the new forms to be implemented and will then formally “decertify” the 1992 forms on June 17, 2007. The ALTA Forms Committee chose to completely overhaul and modernize the policy text, rather than simply add various amendments to the existing text of the 1992 policy forms. ALTA also revised the Commitment form, issued several new endorsements, and revised the existing endorsements to coordinate with the 2006 policy forms. The discussion that follows focuses on the most significant, substantive differences between the 1992 and 2006 ALTA forms.

1.
The Insuring Provisions


The insuring provisions, now called “Covered Risks,” have been revised for clarity and expanded for both the 2006 Owner’s and Loan forms. The basic coverage under the policies has not been diminished; the traditional coverage against loss caused by: title being vested other than as stated; defects, liens and encumbrances; unmarketability of title and lack of a right of access  are still present in the 2006 policies as Covered Risks 1, 2, 3 and 4. However, the coverage against defects, liens and encumbrances has been further expanded and clarified and several new coverages have been added. 

Defects in title now expressly include defects caused by forgeries, fraud, lack of capacity and/or authority and failures in the insured title documents and/or recording of the same. These kinds of defects had always been deemed as being covered risks, but the 2006 forms now clarifies this intent in Covered Risk 2(a). Covered Risk 2(a) also includes coverage for failure of the insured deed or mortgage to be effective or properly recorded utilizing electronic means, if applicable in that jurisdiction.


Losses caused by taxes and assessments due or payable and that are unpaid as of policy date are now expressly covered in 2(b). 

Most significantly, losses caused by an encroachment or any other “violation, variation or adverse circumstance affecting title” that would be disclosed by “an accurate and complete land survey” are now expressly covered in 2(c). This new coverage is found in both the Owner’s and Loan policies. However, many title insurers will continue to include a survey exception in the Owner’s Policy, unless the purchaser obtains a boundary survey. 

Several exclusions from coverage found in the 1992 policy forms, contained partial “implied” coverages in favor of the Insured. The former exclusion from coverage as to laws or government regulations has been appropriately recast, in part, as a Covered Risk, consistent with the provisions of the 1992 policy. The exclusion as to laws and government regulations found in Exclusion 1(a) of the 1992 form included coverage against enforcement actions or title defects caused by violations of laws and government regulations, notice of which were recorded in the public records. Covered Risk 5 now expressly insures against the violation of, or enforcement of, such laws and government regulations relating to the land, “if a notice, describing any part of the Land, is recorded in the Public Records setting forth the violation or intention to enforce, but only to the extent of the violation or enforcement referred to in that notice.” This change was brought about due to judicial interpretations holding that coverage in favor of the insured must be founding an insuring provision, not as a carve-out in an exclusion from coverage. 

Likewise, the former exclusion from coverage found as Exclusions 1(b) and 2 of the 1992 policy as to police power and eminent domain have been recast, in part, as Covered Risks 6, 7 and 8. Covered Risk 6 insures against loss caused by an “enforcement action based on the exercise of a government police power…if a notice of the enforcement action, describing any part of the Land, is recorded in the Public Records, but only to the extent of the enforcement referred to in that notice.”  Covered Risk 7 insures against loss caused by the "exercise of the rights of eminent domain, if a notice of the exercise, describing any part of the Land, is recorded in the Public Records." Prior exclusion 2 is also further tracked by new Covered Risk 8 which provides coverage against loss caused by “(a)ny taking by a governmental body that has occurred and is binding on the rights of a purchaser for value without Knowledge."

The former exclusion for creditors rights, found in paragraph 4 of the 1992 Owner's policy and 7 in the 1992 Loan policy have also been recast to provide the coverage  previously carved-out from those exclusions in the 1992 policy forms. Covered Risk 9(b) in the 2006 Owner's policy and 13(b) in the 2006 Loan policy, now insure against loss should the insured deed or mortgage constitute a preferential transfer under bankruptcy or similar state insolvency laws, by reason of the failure of the deed or mortgage’s recording in the public records to be timely or to impart notice “to a purchaser for value or a judgment or lien creditor.” 

As a further clarification of the 1992 policy provisions, Covered Risks 9(a) in the 2006 Owner's policy and 13(a) in the 2006 Loan policy now expressly insure against loss, should any prior conveyance in the chain of title be determined to constitute a fraudulent or preferential transfer under bankruptcy or similar state insolvency laws.

"Gap" coverage has now been automatically provided as Covered Risks 10 and 13 in the 2006 Owner’s and Loan policies.  Those paragraphs provide coverage against loss with respect to defects, liens or encumbrances or any other matter included as a Covered Risk "that has been created or attached or has been filed or recorded in the Public Records  subsequent to Date of Policy, and prior to the recording” of the insured deed or mortgage. However, liens for taxes and assessments are now expressly excluded from “gap” coverage in both policies.  

The 2006 Loan policy has eliminated the general exclusion for mechanics liens previously found in the 1992 Loan policy.  Covered Risk 11 of the 2006 Loan policy now provides coverage for the priority of loan advances made under the insured mortgage, over mechanics liens arising from improvements or work related to the Land, if the improvement or work is contracted for or commenced on or before the Date of Policy, or is contracted for, commenced or continued after Date of Policy, if the advance is an obligatory construction loan advance.  



2.
Exclusions


The Exclusions from coverage found in the 2006 Owner’s and Loan policies have been simplified due to the recasting of portions of those Exclusions as Covered Risks. However, except as previously noted, the traditional Exclusions from coverage found in the 1992 policy forms have been continued in the 2006 forms. 



3.
Other Significant Changes


Other significant changes found in the 2006 policy forms can be outlined as follows:

(i) The definition of “Insured” now includes (1) a successor by conversion of Insured to another entity and (2) a grantee for no consideration, if: Insured wholly owns grantee; grantee wholly owns Insured; Insured’s affiliated entity owns grantee and Insured, and Insured’s affiliated entity are both owned by same person or entity; and, as to Owner’s policy, if grantee is the trustee or beneficiary of the Insured’s estate planning trust. 

(ii) If the insurer deals with a claim by attempting to correct or establish the title, but fails, amount of insurance is automatically increased by 10% and Insured has the right to determine amount of loss as of either date the claim was made or date claim is settled.

(iii) Now, a definition of “indebtedness” in Loan policy, which includes: principal, interest, advances under construction loans, payments made for taxes and to protect the property, foreclosure costs and “prepayment premiums, exit fees and other similar fees or penalties allowed by law.” However, the definition does not increase amount of insurance or insure the priority of advances.

(iv) Arbitration option increased to when amount of insurance is less than $2M instead of $1M. ALTA Arbitration rules apply.

(v) Coinsurance and Apportionment clauses deleted from Owner’s policy.

(vi) “Liability Non-Cumulative” deleted from Loan policy, only.

(vii) Proof of loss not required unless insurer asks for same.

(viii) Elimination of former Condition 9(b) 1992 Loan policy – no further need for “Last   Dollar” endorsement.

(ix)    Endorsements to the policies will now always control as to coverage of a given matter.

E.  Covered Risks

1.
Exclusions, Exceptions and Endorsements.

 

(a)
Exclusions. The ALTA Form policies provide that certain matters affecting title to the insured property are excluded from coverage, even if they exist. The exclusions cover matters which are either within the control of a governmental body or are within the control of the insured. There are four standard exclusions in the ALTA Owner's Policy (regardless of the year of the ALTA Policy).


(1) Government regulation. This exclusion is in two parts. The first half exempts from coverage the effect of any law, ordinance or government regulation, as of the date of the Policy, which (i) restricts or regulates occupancy use or enjoyment of the land insured; (ii) regulates the character, dimension or location of existing or future improvements, and (iii) prohibits separation in ownership or dimension of land, or the effect of a violation of any such laws and ordinances. This exclusion is in effect a zoning exclusion in that it excludes matters which are within the control of local zoning boards, such as use and occupancy permits, improvements and subdivision. To prevent harm to the insured, an owner may request a zoning endorsement which will insure a loss based on zoning other than that in the endorsement, as described in Section III.B.3(c) below.


The second half of this exclusion adds the effect of any environmental laws or regulations or violations thereof to the government regulations precluded from coverage. Thus the affect a superline or clean-up responsibility imposed on an insured will not be covered by the Policy. The environmental exclusion was added to the ALTA policies in 1984, although the governmental power to regulate environmental issues would have been covered by the previous language excluding laws and ordinances generally.


(2) Police powers and eminent domain. This exclusion is also a matter of government control over property and the fact that insurers cannot and will not provide coverage for the unforeseeable acts of the government. This exclusion provides that the rights of any government authority to take property under eminent domain and the police powers of the state are beyond the scope of coverage. This exclusion only exempts actions which are not a matter of public record as of the date of the policy. In the 1990 Policy, police powers are combined with the zoning powers exclusion and eminent domain rights are a separate exclusion, although the substance is the same.


(3) Defects known to the insured. This exclusion is a broad exemption for matters which are known to the insured and not discoverable or not disclosed, and matters which result in no loss to the insured. Specifically, it excludes matters which (i) are created, suffered, assumed or agreed to by the insured, (ii) are known by the insured but not disclosed to the insurer, and are not a matter of public record, (iii) result in no loss to the insured, (iv) attach subsequent to the Policy date, and (v) result in loss which would not have occurred had the insured paid value for its interest.


Matters which are "created, suffered, assumed or agreed to" means that the insurer is not responsible for coverage of matters which are within the control of the insured. A defect which is "created" by the insured is one which results from the "conscious, deliberate consideration" of the insured. Safeco Title Insurance Co. v. Moskopoulos, 172 Cal. Rptr. 248 (Cal.App. 1981). The word "suffered" means that the insured allowed or permitted the defect to occur. American Say. & Loan Ass'n. v. Lawyers Title Ins. Corp., 793 F.2d 780 (6th Cir. 1986). The phrase "assumed or agreed to" has been defined as some specific agreement regarding the defect. First National Bank & Trust Co. v. New York Title Ins. Co., 12 N.Y.S.2d 703 (1939).


The exclusion for matters which are known to the insured but not known to the insurer is designed to protect the insurer from coverage for off-record risks which the insured is aware of, but failed to disclose to the insurer. The insured must have actual knowledge of the defect to come within this exclusion.


Defects which result in no loss to the insured are excluded because the nature of the title insurance policy is one of indemnity, and there should be no obligation on the insurer to cure a title defect when its existence has caused no harm to the owner.


Defects created after the date of the Policy are excluded to delineate the date through which the insurer search the land records. The insurer has no way of determining future events and uses the Policy date to limit its liability to a date certain. The only significant problem in interpreting this Section involves special assessments adopted by municipalities. For example, in Cummins v. U.S. Life Title Insurance Company, 357 N.E.2d 975 (N.Y. 1976), the municipality adopted a special assessment before the date of the Policy with the authority to make future assessments. No assessments had been made as of the date of the Policy, and when later levied, the insured made a claim under the policy. The court found that the insurer was not liable for, failure to note the possibility of future assessments as an exception.


The final exclusion under this Section excludes coverage where the insured has not paid value for the land, as in a gift. This exclusion is necessary when because an insured who has not paid value is not considered a bona fide purchaser and would not be otherwise protected under State recording laws, which give priority to bona fide purchasers.


(4) Creditors rights. Certain claims or liens against the insured arising out of the operation of federal bankruptcy laws are excluded. This exclusion is discussed at length in Section II.B. of these materials.



(b)
Exceptions.  In addition to exclusions from coverage, the ALTA forms include a preprinted list of matters excepted from coverage. These are found at Schedule B, and usually include the five standard clauses discussed below.


(1) Parties in Possession. The first exception excepts from coverage the rights or claims of parties in possession not shown by the public records. "Possession" under this exception means open and visible use, and must be actual i.e., the possessor must exercise acts of dominion over the insured parcel. The exception places the burden on the insured to ascertain any parties in possession prior to purchase and determine the rights of the parties in possession, specifically towards prevention of claims of adverse possession or prescriptive easements.


(2) Survey Exception. Encroachments, overlaps, boundary line disputes and any matters which would be disclosed by an accurate survey and inspection of the premises are not covered. It is the buyer's duty to obtain a survey and failure to do so creates the insurer's exemption under this Section. Although in commercial transactions a survey is customary, it is not so in residential transactions. If a survey is obtained and provided to the insurer, this exception can be removed in lieu of specific exceptions relating to defects disclosed by the survey. If a survey is attached to a policy and the survey exception is deleted, the policy is also considered to insured the accuracy of the survey. Any defects in the survey which result in a loss to the insured are covered by the Policy. MacBean v. St. Paul Title Insurance Corp.), 405 A.2d 405 (N.J. 1979). 


(3) Easements. This exception relates only to easements, or claims of easements, which are not shown on the public record. This exception protects the insurer from implied easements which are created as a matter of law rather than express easements, created by agreement and duly recorded. Implied easements include (i) prescriptive easements, which are created by use and control similar to adverse possession, (ii) easements by necessity created when parcels become land-locked and (iii) easements by plat reference, such as a right of way.


(4) Mechanics Lien. Any lien or right of lien, for services, labor or material hereafter furnished, imposed by law and not shown by the public records, commonly referred to as a mechanics lien, is excepted. The effect of Mechanics Liens in Maryland are minimal and this exception should be deleted from the Policy. 


(5) Real Estate Taxes. Taxes or special assessments accruing after the date of the Policy or not shown as existing liens by the public records are also excepted. Again, this exception relates to matters which are not of public record and would be undiscoverable by a traditional title search. This exception has been most litigated in cases of special assessments for public works which have been levied prior to the date of Policy but not yet reduced to a lien. Unless the assessment has become a lien prior to the property prior to the date of the Policy, it will not be insurable.


(6) Special Exceptions. In addition to the standard exceptions, the title insurance agent will add exceptions for defects and encumbrances disclosed by the title search. These can include, for example, express easements (often easements for utilities), unreleased mortgages and homeowners association covenants and restrictions.

F.  Endorsements to Title Policies


Discussed below are certain title policy endorsements which are often requested by owners and lenders. Most are used fairly commonly in large loan transactions, but some are restricted to narrower applications in residential real estate transactions. In Maryland, unlike many other States, relatively few standard endorsements are in common use. As a result, the additional coverage is often adapted to a particular set of circumstances, and the endorsement language is negotiated between the insured and the title company. For residential transactions, the endorsements are more uniform, and a particular lender often requires a standard set of endorsements.


The endorsements which are standard American Land Title Association ("ALTA") endorsements are indicated below by their ALTA numbers. Different versions of the ALTA endorsements may be offered, and the language of the remaining endorsements will vary widely. Endorsements in the form issued by the California Land Title Association (CLTA) are becoming increasingly available.


1.
Street Assessments (ALTA Form 1).


This endorsement assures lenders that any tax assessments for street improvements that are under construction or completed as of the effective date of the policy will not have priority over the lien of the insured mortgage.


2.
Truth‑In‑Lending (ALTA Form 2).


This endorsement protects lenders against a failure of title caused by a valid exercise of the right of rescission conferred by the Federal Trust in Lending Act, 15 U.S.C. Section 1601 et. seq., when the right of rescission existed because the transaction was not exempt by the provisions of Regulation Z. This endorsement is available only to lenders in residential real estate transactions.


3.
Zoning (ALTA Forms 3 and 3.1).


These endorsements are designed to give an owner or lender assurances about the zoning of the insured property. ALTA Form 3 insures that the insured property is classified under a specified zone under the local jurisdiction's zoning ordinance, and the uses permitted in that zoning classification. No coverage is provided if the zoning ordinance is held invalid, unless a court of competent jurisdiction issue a final judgment reordering the ordinance invalid, and such invalidity prohibits the uses mentioned in the endorsement. 


ALTA Form 3.1 includes the coverage under ALTA Form 3, and further insures against loss or damage arising from a court decree prohibiting the use of the land, or any structure then located thereon, for the uses under the applicable zoning classification or requiring the removal or alteration of any improvements existing on the effective date of the policy for certain violations of the applicable zoning ordinance.


ALTA Form 3 is often used when undeveloped land is being bought or mortgaged in contemplation of future development as permitted by the then‑current zoning classification and the applicable ordinances. This endorsement is most commonly requested by construction lenders.


ALTA Form 3.1 is used in acquiring or providing permanent financing for property with completed improvements, as it gives assurance that certain aspects of the improvements themselves do not violate the zoning ordinances.


The title insurer will often require that zoning endorsements be supported by an opinion of counsel and, in the case of ALTA Form 3.1, by certifications or opinions of an architect or engineer addressing the matters covered in the endorsement. The title insurer will usually charge an extra premium for this coverage.


Note that the endorsements speak only to "applicable zoning ordinances," not to other land use controls, regulations, or ordinances which, although not technically zoning, may have a similar effect. These endorsements are routinely requested by sophisticated lenders. When a lender requires a zoning endorsement, the owner should also obtain the same protection to avoid subrogation liability in the event of a loss.


4.
Condominium (ALTA Form 4 and 4.1).


The condominium endorsement generally insures against:


(i) The failure of the condominium unit and its common elements to be part of the condominium;


(ii) The failure of the condominium documents to validly form the condominium;


(iii) Present violations of any restrictive covenants and a forfeiture or reversion of title in the event of a future violation of those restrictive covenants;


(iv) The priority of any condominium charges or assessments over the lien of any insured mortgage;


(v) The failure of the condominium unit to be assessed as a separate tax parcel;


(vi) The encroachment of the condominium unit upon common elements and vice versa; and


(vii) Any loss of title due to a right of first refusal created by the condominium documents.


This endorsement is uniformly required by lenders to protect their lien position for mortgages secured by condominium units. Title insurers will readily issue this endorsement if, upon the review of the condominium documents, the technical requirements of the applicable condominium statutes have been met.


5.
Planned Unit Development (ALTA Form 5 and 5.1).


In similar fashion to a condominium endorsement, the Planned Unit Development (“PUD”) endorsement provides assurances that the restrictive covenants affecting the development do not contain provisions that could cause a forfeiture or reversion of title, and that any liens, charges, or assessments imposed by the restrictive covenants do not have priority over the lien of any insured mortgage. This endorsement further insures against the forced removal of any existing structures on the land because those structures encroach onto adjoining land or onto any easement and against any failure of title because of a right of first refusal to purchase the land that was exercised or could have been exercised at the date of the policy.


The PUD endorsement is designed to give purchasers and lenders specific assurances against the failure of title or loss of priority of the lien of a mortgage or deed of trust due to violations of restrictive covenants, encroachments onto adjoining land, or easements, all of which are of concern when dealing with separate parcels which together form a single development.


6.
Variable Rate Mortgages (ALTA Forms 6, 6.1 and 6.2).


The endorsements as to variable rate mortgages were initially requested by residential lenders to resolve issues of enforceability or priority when making a loan other than the traditional, fixed‑rate, level payment, fully amortized loan. These lenders were concerned about negative amortization, interest on interest, and changes in the interest rate, the accrual rate, and pay rate. These endorsements have increasingly become more attractive to commercial lenders to protect the validity and priority of the mortgage lien. This endorsement does not provide coverage for losses from failure to comply with usury, consumer credit, or truth in lending laws.


As to the negative amortization endorsement (ALTA 6.2), only the 1970 ALTA mortgagee policy form should be accepted. Under the 1987 ALTA mortgage form, the title company's liability for litigation, under paragraph 8(b) of the Exclusions from Coverage, is fixed only upon final determination of the insured's case by a court of competent jurisdiction. Accordingly, the mortgagee could suffer out ‑ of ‑pocket litigation costs to defend its mortgage.


7.
Manufactured Housing Units (ALTA Form 7).


The endorsement on manufactured housing units specifies that the term "land" as used in the policy includes any manufactured housing unit located on the land insured at the date of the policy. This endorsement should be requested whenever dealing with mobile homes or movable modular houses.


8.
Environmental Protection Lien (ALTA Forms 8 and 8. 1).


ALTA Form 8 insures against the lack of priority of the lien of an insured mortgage over environmental protection liens on the public record (as defined in the policy's "Conditions and Stipulations"), and against environmental protection liens provided by any state statute in effect on the date of the policy, unless such state statute is specifically referenced in the endorsement itself. Endorsement 8 is designed for use with the 1987 mortgage policy, as the term "public records" is defined therein.  Form 8 has been withdrawn by ALTA, and Form 8.1 is distinguished by defining public records in the endorsement.  


The key to these endorsements is how broadly the public record is described. By their terms, these endorsements are effective only if the land is used for residential purposes. Although title insurers seem adamant in their desire to limit the scope of insurance against environmental protection liens, there is continued pressure from commercial lenders and others to broaden the coverage being offered.


9.
ALTA Construction Loan Mechanics' Lien Endorsement.


When circumstances such as the commencement of construction before a mortgage or deed of trust goes to record do not grant priority to future loan advances automatically, construction lenders will usually require affirmative protection against the possibility of mechanics, liens gaining priority over the lien of the insured mortgage. As discussed elsewhere in these materials, the Maryland statutory framework provides significant protection to mortgage lenders. Nonetheless, it is typical for title insurers to require lien waivers, indemnity bonds from the owners, payment and performance bonds from approved contractors, and supporting financial statements (or at least some of these documents), and to review construction documents before giving this type of coverage, particularly if any construction has occurred prior to settlement of the loan acquisition.


It should be noted that these endorsements specifically exclude from coverage any representations regarding the completion of the improvements, the compliance of the improvements with the plans and specifications, or the sufficiency of funds for the completion of the improvements. The requirements for coverage and the actual extent of coverage vary significantly, based upon the insurer and the transaction.


10.
Bring‑Down or Down‑Date Endorsement.


This endorsement, which is very commonly requested by construction lenders, is used to change the effective date of the policy and recognizes liability to the extent of the aggregate dollar amount of advances under the loan to the effective date, as extended. This is important protection when the title insurance policy includes a "pending disbursement" clause that limits the liability of the title insurer to amounts actually disbursed by the lender under certain specified conditions. It is essential to lenders when the affirmative coverage as to mechanics' liens extends only to liens arising from labor and materials existing as of the effective date of the policy. Other matters of title, such as additional easements, can be added by using this endorsement.


11.
Comprehensive Endorsement (ALTA 9, 9.1 and 9.2).


In some states, but not in Maryland, a common form of this endorsement is known as the form 100 endorsement. An ALTA form 9 was adopted in 1988 from the form 100, which originated as a CLTA form. The CLTA 100 form was most recently revised in 1991. The current ALTA 9 specifically excludes violations of environmental restrictions.


The name of the ALTA form was changed from "comprehensive" to the "Restrictions, Encroachments, Minerals Endorsement", to avoid any argument by insureds of unlimited coverage. Form 9.1 applies only to owners’ policies for unimproved land, and Form 9.2 applies only to owners’ policies for improved land.  Although the terms of the endorsement may vary, there are four basic areas of coverage. First, the title insurer issues coverage against loss that the insured may sustain by reason of:



(i) Any covenants, conditions, or restrictions that may result in the mortgage being eliminated or subordinated;



(ii) Any present violations of any restrictive covenants; and



(iii) Any encroachments of improvements located on the insured property onto adjoining land and encroachments of the improvements located on the adjoining land onto the insured property.


Second, the endorsement insures against future violations of any covenants, conditions, or restrictions that may occur prior to the time the insured acquires title as provided in the loan policy. Although coverage may seem to be quite broad, the insured violation must result in the loss or impairment of the lien, or of the title so acquired, before the insurer's liability arises.


Third, in case the improvements located on the insured land encroach on the easements described in Schedule B of the title insurance policy, this provision indemnifies the insured for damages that may result from the easement holder exercising its right to maintain or use the easement. The most common occurrence of the problem is when a building encroaches into an easement area benefiting a provider of utilities, for example, the power or telephone company. This coverage is extremely helpful where blanket easements are customary and it is not common practice to precisely locate typical utility easements.


Finally, if any improvements located on the insured premises encroach on adjoining lands and a final court order or judgment is entered requiring removal of the encroachment, the title insurer will be required to indemnify the insured.


12.
Usury.


Lenders often request coverage against the insured mortgage or deed of trust being invalid or unenforceable because the underlying loan is usurious. In Maryland, commercial loans are generally exempt from usury prohibitions. The exclusion from coverage for usury is found in paragraph 5 of the Exclusions from Coverage in the 1987 ALTA form loan policy, whereas it formerly appeared as an exception in the affirmative insurance provisions. Thus, when dealing with the new policy form, the usury endorsement must endorse "usury" out of paragraph 5 under Exclusions from Coverage, and should include certain affirmative coverages.


13.
Inflation Protection.


The commercial inflation protection endorsement increases the amount of the title insurance coverage, usually to an amount not to exceed 150% of the original amount stated in the policy. This increased coverage requires the payment of an additional premium referenced in the endorsement. Various versions of homeowners inflation endorsements are also available.


14.
Assignment of Policy (ALTA 10 and 10.1).


When a loan is sold, the purchasing lender may ask for an assignment endorsement making the purchasing lender the insured under the title policy. This endorsement is arguably unnecessary, as the ALTA mortgage policy states that the policy coverage follows the holder of the debt instrument. Some lenders will request the extra protection, and this endorsement is usually available without additional premium.  Form 10.1 also “brings down” the date of the policy.


15.
Interior Contiguity (Gaps and Gores).


When the insured premises encompasses several parcels of land, particularly when the ownership interests in those parcels vary, the insured will want coverage as to interior contiguity of the various parcels. This endorsement insures that there are no gaps, strips, or gores among the parcels. Particularly if the types of interests vary, it may not be possible to insure by a perimeter description. The title insurer usually relies on information from the surveyor in issuing this endorsement.


16.
Contiguity with Public Roadways.


Title insurance policies insure, among other things, that the insured property has legal access. Because of the importance of a particular property having specific access to public streets, lenders often ask that the endorsement refer to access by named reference to the streets and roadways adjacent to the property, and recite that those streets and roadways are publicly dedicated, open, and accepted for maintenance purposes by the jurisdiction involved.


17.
Assignment of Rents.


The assignment of rents endorsement insures the due execution and relative priority of a separate security document making a collateral assignment of leases, rents, and profits as additional security for the mortgage. Although the priority of this instrument is often, and perhaps incorrectly, assumed, this endorsement gives assurances that there is such a priority.


18.
Same Land‑Survey Endorsement.


The same land‑survey endorsement is available on request to give lenders assurance that the property described in the title insurance policy, which description may be by reference to a subdivision plat or otherwise, is the same as the property shown on the survey or map that is attached to or otherwise referenced in the policy.


19.
Optionee Endorsement.


The optionee endorsement insures the rights of the insured, pursuant to a written option or contract, to purchase property described in that option or contract.


20.
Imputed Knowledge or Nonimputation.


This endorsement provides that, notwithstanding any of the language in the title insurance policy, the title insurer will not deny liability because of the insured having had knowledge of any matters solely by reason of notice thereof imputed to it. This endorsement counters the standard ALTA policy exclusion of matters known to the insured and not disclosed to the title insurer.


The imputed knowledge endorsement is particularly important when the insured is a corporation, partnership, or other entity in which a person remote to the transaction may have some knowledge that would otherwise be attributable to the insured. A large lender, for example, does not want to be denied coverage because of something known by one of its officers who may not even be aware of the loan.


More significantly, the nonimputation endorsement is often requested by purchasers of all or a portion of the, for example, partnership interests of a partnership holding real property, to protect the purchasers against off record title defects known by the sellers or remaining partners. Title companies will routinely require elaborate affidavits and indemnities from the original partners, and may carefully examine the financial capacity of these parties backing their indemnification obligations.


21.
Arbitration.


The arbitration provision in the 1987 and 1990 ALTA policy forms is often modified by endorsement. Objections have been raised about the provision, particularly by lenders, because in the event of a dispute between the title insurer and the insured, the insured may be at a disadvantage in an arbitration proceeding in obtaining information from the title insurer. The arbitration provision may be deleted by endorsement, or modified to condition arbitration upon the agreement of both parties.


22.
Doing Business.


This endorsement protects an out ‑of ‑state lender against losses from any violation of the state foreign corporation law. In Maryland, making a loan secured by Maryland real property, and buying the property at foreclosure, generally does not constitute doing business under Section 7, subtitle 2 of the C & A Article.


23.
Tie‑In.


A single title policy may be issued for a loan secured by a deed of trust covering more than one property. Particularly if the properties are located in more than one State, the lender should obtain a tie‑in endorsement, which aggregates the total amounts of insurance, which amount could be applied to any one of the insured properties.


Unlike ALTA owner's policies, the ALTA loan policies do not include a provision apportioning the coverage across the insured properties. Properties in certain states, including New York, are not currently available for tie‑in to properties in other states, or to property within the same state.


24.
Loss From Exercise of Right to Easement (CLTA 103.1).


This endorsement provides coverage similar to the protection given under Section 3(a) of the CLTA 100 endorsement, arising from the exercise of an easement holder of its rights to the insured property. For a property on which an encroachment has been identified on the survey, the title company will, in certain cases, issue the CLTA 103.1 as a substitute for the CLTA 100. If an easement is a blanket easement, this endorsement will be issued more readily if its location has been established by a utility line or roadway, or if from the circumstances it is clear that the easement has been abandoned.


25.
Fairway Endorsement.


This endorsement, which applies only to owners policies, arose out of a 1985 case in Ohio, Fairway Development Company v. Title Insurance Company of Minnesota, 621 F.2d 120 (N.D. Ohio, 1985). The case raised issues concerning the continuation of the title insurance for the benefit of a partnership following a change in the identity of certain partners of the partnership. The case did not involve an ALTA form, and the definition of the "insured" under the policy was narrower than the ALTA definition.


The ALTA policy definition of insured in Schedule A does include "those who succeed to the interest of the named insured by operation of law as distinguished from purchase including, but not limited to... corporate or fiduciary successors.” The ALTA policy's "conditions and stipulations" expressly limit the continuation of insurance after the property is sold, with certain narrow exceptions. Once a partnership has been dissolved, and a new partnership formed to hold title, arguably the existing owner's policy will not protect the new partnership.


The Fairway endorsement is of particular importance when property is held by an LLC, as discussed previously in these materials. To preserve federal income tax treatment as a partnership, an LLC’s constituent documents may be drafted to avoid the corporate characteristic of "continuity of life". As a result, the LLC Operating Agreement may provide for the wind‑up of the LLC following, for example, the death of a member.


The Operating Agreement would further provide, in most circumstances, for the formation of a new LLC consisting of the remaining members. The Fairway endorsement, if obtained at the initial acquisition of the property, would preserve the title coverage for the new LLC. Aside from the cost savings by avoiding the purchase of new owner's coverage, the risk of a title defect discovered after the initial acquisition would be avoided.


26.
Permitted Transaction Endorsements.


These endorsements are closely related to the Fairway endorsement, and set forth a list of transfers of partnership, corporate or other interests which will not result in loss of coverage under the entities, original owner's policy. Permitted transaction endorsements take many forms, and for the owner, should be as broad as possible. Title companies will, for obvious financial reasons, refuse to accept transfers which involve sales to parties unrelated to the original entity and owners.


27.
Subdivisions.


The 1984 amendments to the 1970 ALTA policies excluded coverage of subdivision issues. This exclusion also now appears in Paragraph 1(a) (iii) of the 1987 and 1990 policies. The subdivision endorsement issues that the insured property was properly subdivided in accordance with applicable law, and may be conveyed as a legally separate parcel.


28.
Last Dollar.


Under Section 9(b) of the 1987 ALTA mortgagees' policy, payments of the principal amount of the debt secured by the mortgage were stated to reduce the amount of the title insurance. If, for example, an amortizing loan of $1,000,000 was only partially secured by a mortgage in the amount of $200,000, payments on the loan arguably would quickly reduce the title coverage to zero. Similar problems could arise in loans involving revolving debt or negative amortization. Lenders have accordingly requested the "last dollar" endorsement which, in various forms, protects the policy coverage from reduction until the total debt secured by the mortgage falls below the insured policy amount.


29.
First Loss/Aggregation (ALTA 12).


In mortgagees' policies insuring loans secured by multiple properties, lenders are concerned that title defects on one property may not be properly covered. Until a lender has foreclosed on all properties, no loss may be recoverable. A reduction in one property's value may render a lender undersecured, and result in a significant future loss.


The first loss endorsement will require the title company to pay a claim resulting from title defects affecting one property, without requiring the lender to accelerate the entire loan and institute foreclosure against all insured properties. Ordinarily the endorsement will provide coverage only if the losses incurred exceed ten percent (10%) of the total amount of insurance.


30.
Revolving Credit; Right to Refinance.


The revolving credit endorsement protects lenders from loss of coverage for readvances of principal under an insured mortgage. This endorsement specifically precludes the readvances from characterization as "additional principal indebtedness", which is excluded from coverage under paragraph 9(b) of the ALTA conditions and stipulations. A right to refinance endorsement gives coverage for certain subsequent modifications to the insured mortgage, which specific modifications are incorporated into the endorsement.

31.
Mechanics Liens.
These endorsements are discussed in Article G of these materials.
32.
Leasehold – Owners (ALTA 13) and Leasehold – Loan (ALTA 13.1).  These endorsements are discussed in Article D.1.(e) of these materials.

33.
ALTA Endorsement 14 (Future Advance - Priority) (Loan, only):

The series 14 endorsements are similar to the Future Advance and Revolving Credit endorsements.  Endorsement 14 insures the enforceability and priority of future advances, but also contains built-in ALTA 6.2 "variable rate - negative amortization" coverage.  Thus, if a loan transaction secures a debt that allows for unpaid interest to be added to the principal (negative amortization) you must make certain that the stated amount of principal on the insured deed of trust or mortgage includes the maximum amount of principal that could become due under the negative amortization provisions of the loan (just as with an ALTA 6.2 endorsement).  This is a concern because, in Maryland, the deed of trust or mortgage constitutes a lien on the property only to the extent of the principal amount stated on the face of the deed of trust or mortgage. Paragraph 4 of the endorsement also carves-out exceptions from the coverage for those situations, where, by law, a future advance could lose priority. 

34.
Endorsement 14.1 (Future Advance - Knowledge) (Loan, only):


This version will not, likely, be requested for Maryland transactions - (it is for use in states where lien priority for an advance depends upon whether the lender had notice of the intervening lien or encumbrance).

35.
Endorsement 14.2 (Future Advance - Letter of Credit) (Loan, only):


This version is for use where the insured deed of trust or mortgage secures advances made by the lender under a letter of credit.

36.
Endorsement 15 (Nonimputation - Full Equity Transfer) (Owner's, only):


This form of Nonimputation Endorsement can be used for an Owner's Policy insuring title in the existing entity and where one or more parties are buying-out all of the interests of existing partners/members/stockholders.  (Hence, it is designed for use where "full equity" in the entity is being transferred.)  With nonimputation coverage, the title company should be concerned about the exiting parties’ knowledge of "off-record" title defects, because the endorsement prevents the company from denying a claim on the grounds that the insured entity (now held by new owners) had knowledge of the defect. (Such knowledge would normally be imputed to the entity through the operation of agency law).  Indemnification from the exiting parties and certifications as to off-record matters from the exiting party and/or the person or persons managing or operating the property on a day to day basis are typically required in order to provide nonimputation coverage.  

37.
Endorsement 15.1 (Nonimputation - Additional Insured) (Owner's, only):


This form can be used where the insured entity is the owner of the property and where a new partner, member or shareholder is purchasing all interests of an exiting party or a partial interest from a party that will continue in the entity.  It would most likely be requested in a case where the title company had issued an Owner's policy to an entity in the past and a new party was buying the interest of an exiting partner, member or shareholder.  The new party would want to have the benefit of the existing policy, while being protected from knowledge of off-record title matters, imputed to the entity by the exiting partner, member or shareholder. 

This endorsement only speaks to the knowledge of the selling party as of Date of Policy, (which, under the scenario described, will be a time prior to the acquisition of the entity interest by the acquiring party.)  If the insured is seeking nonimputation coverage as to the knowledge of exiting and remaining partners, member or shareholders, as of the time the insured purchases the entity interest, typically a new Owner's policy (at reissue rates if applicable) would have to be purchased and an ALTA 15.2 provided.


The ALTA 15.1 requires the execution by the insured entity, to consent to the addition of another insured and to acknowledge a reduction in payment to the insured entity in the event of a claim.

38.
Endorsement 15.2 (Nonimputation - Partial Equity Transfer) (Owner's, only):


In some cases, an incoming partner, member or shareholder will request its own title insurance policy, insuring the title held by the entity but with the policy solely benefiting the individual as the insured.  This endorsement does not insure the insured's ownership of stock, a partnership interest or a membership interest.  It insures title to the land.

39.
Endorsement 16 (Mezzanine Financing) (Owner's, only):


This endorsement is attached to an Owner's Policy only, and is used where the financing on the transaction is being accomplished through a "Mezzanine Loan," meaning a loan secured by the pledge of an ownership interest in an entity (e.g., a partner pledges a partnership interest as security for the loan or a member of an LLC pledges the membership interest as security for the loan).  This endorsement would not be issued unless the title company is issuing (or has outstanding) an Owner's Policy in the current owner.  Because the endorsement calls for payment in the event of a claim to the Mezzanine Lender and not the owner, the insured owner must sign the endorsement form to indicate consent.  Likewise, the Mezzanine lender must sign the endorsement form to acknowledge its consent to the provisions in Paragraph 6.  

40.
Endorsement 17 (Access and Entry) (Owner's, only):


This "street access" endorsement can be used in any case where the property has actual physical access on a publicly maintained road.  Note that the form also insures the right to use existing curb cuts and entries along the street abutting the property; accordingly the company should be careful to confirm the status of curb cuts and entry ways in any transaction, particularly those involving new construction and new access points.

41.
Endorsement 18 (Single Tax Parcel) (Owner's and Loan):


This form of "tax parcel" endorsement insures that the land has a single tax ID number which includes no other land other than the insured property.

42.
Endorsement 18.1 (Multiple Tax Parcel) (Owner's and Loan):


This form of "tax parcel" endorsement may be used where the insured property consists of multiple parcels, each having their own tax ID number.  It insures that the particular tax account does not include additional land other than the insured property.  This endorsement also insures that any easements described in Schedule A cannot be "cut off or disturbed" by a tax sale foreclosure.  In Maryland, easements cannot be lost through a tax sale of the burdened property.

43.
Endorsement 19 (Contiguity - Multiple Parcels) (Owner's and Loan):


This endorsement can be used where multiple parcels are insured.  Note that the form requires specific notations of which of the boundary lines are contiguous to the corresponding boundary lines of each of the contiguous parcels.

44.
Endorsement 19.1 (Contiguity - Single Parcel) (Owner's and Loan):


Although this is called a "single parcel" contiguity endorsement, it is really referring to contiguity between the land insured in Schedule A and some other parcel (such as land already  owned by a buyer) or an easement parcel.  The company will need to fill in, with specificity, the information on the particular lines that are contiguous.
G.  Mechanics' Liens.


In Maryland, as in all United States jurisdictions, mechanics liens are created by statute. The purpose of the lien is to provide security to protect payments to providers of labor and materials used to improve real property. The traditional concern to mortgagees and title companies is that the priority of mechanics, liens may relate back to an earlier date, based upon the date of commencement of the work or delivery of the materials, and result in a loss of mortgage priority. The owner has even greater, continuing concerns as to creation of such liens, regardless of their priority.


In many States, the relation back priority begins once the lien is perfected under the statutory procedures. However, in Maryland, prospective purchasers and mortgage lenders are protected in certain circumstances, provided value is given and the deed or mortgage is recorded prior to the filing of a petition by the mechanicman to seek a lien.


(a) Creation of Mechanics' Liens. The Maryland statutes provide two potential protections against mechanics, liens. First, no mechanics lien in Maryland is established until the claimant obtains a final judicial order under Section 9‑101 et seq. of the Real Property Article of the Maryland Code (the “RP Article"), and this statute does not provide for relation‑back priority. Second, bona fide purchasers for value take free of liens, if the claimant has not filed a petition to establish the lien in the circuit court for the county in which the property is located as of the date of recordation of the deed or mortgage to the bona fide purchaser. Despite the above, particularly if visible construction work has been recently completed at the property, title companies will resist affirmative coverage of risks related to mechanics, liens.


In the case of Barry Properties, Inc., v. Fick Brothers Roofing Co., 177 Md 15, 353 A2d 222 (1976), the Maryland Court of Appeals decided, on constitutional grounds, that no mechanics lien can exist until the property owner is provided with notice and the opportunity for a hearing. In many jurisdictions, mechanics liens may be attached upon prescribed events, such as a specified number of days following completion of work by a contractor for which the contractor has not been paid. The standard title policy exception in Schedule B (4) of the ALTA forms, for liens arising from "services, labor or material heretofore or hereinafter furnished, imposed by law and not shown by the public records." (emphasis added) is designed to clearly deny coverage in these cases.


(b) Priority of Liens. In Maryland, however, due to Barry Properties and the Maryland legislation, lenders generally need not be concerned with unrecorded mechanics liens taking priority over their mortgage lien. Under Section 9‑101 et seq. of the RP Article, to establish a lien, the contractor or materialman must file proceedings in the circuit court for the county in which property is located, within 180 days after the applicable work has been completed or the materials furnished. Notice to the owner of the claimant's intention to file the lien must be given within 120 days after doing the work or furnishing the materials. Although the detailed workings of the Maryland statute are beyond the scope of these materials, the central point is that the filing of the proceedings to attempt to establish the lien would be discovered by the title company during its record search of the property.


Accordingly, the title company is assured that the insured mortgage, if timely recorded, would not become subordinate to any future mechanics lien, since the lien is only established by a final order of the court. Of course this assumes that the title company's searches were completed immediately prior to the date of issuance of the commitment, and that the deed or mortgage is promptly recorded following settlement. In part to protect the title company from the risk of liens filed after the records searches, or immediately after settlement, title companies routinely require affidavits from the current owner stating that no construction work at the property was completed within the preceding 180 days.


(c) Future Liens. As to future liens, which may be subordinate to a prior mortgage, Section 9‑102 of the RP Article provides further clarification under a two step analysis. First, no property is subject to a lien if, before the lien is established, legal title to the property has been granted to a bona fide purchaser for value. Section 9 ‑ 102 (d). Second, the filing of a petition to establish a lien is deemed to constitute notice to a purchaser that a lien may be perfected, which precludes the purchaser (or mortgagee) from being a bona fide purchaser. Section 9‑102(e). Of course, actual knowledge in the prospective purchaser or mortgage lender of the possibility of the lien being filed would also result in loss of bona fide purchaser status.


As a result of the above, the standard exclusion is routinely deleted for the benefit of insured mortgagees. Since the priority of a mechanics lien, unlike other jurisdictions, will not relate back to a date prior to the issuance of the title policy, and would be shown by the public records as of the date of the policy, the exception may also be removed in an owner's policy. For the owner, however, the risk of a subsequent lien is substantially greater than to a mortgagee, whose priority is insured by the title policy.
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